from organisational to institutional and legal problems. However, probably the main one is the present law in the Czech Republic. It is true that, as in the other countries, there was no specific "Public-Private Partnership Law".
Because of the approved this Act No. 139/2006 Coll., on concessions procedure and concession treaty which entered into force in July, 1 st , 2006 -intensive discussions of PPPs in the Czech Republic have recently significantly increased. This is especially a result of the financial situation in the Czech Republic which does not allow for the realisation of the necessary infrastructure projects in the area of road contraction, rail sector, utilities and social infrastructure such as prisons and court of law buildings. There is an urgent need for investment and a lack of public funds. The public sector is no longer able to provide the financial means for the projects.
Consequently, there has been an increasing political support for PPPs law and areas where these projects can be realised. At the end of 2005, the Czech government created a task force with the aim of determining the applicability of the PPPs in the Czech Republic and identifying the political measures required in order to remove the institutional, organisational and legal barriers. The models of the PPPs generally include privatisation, concessions, and public-private joint venture companies.
PUBLIC-PRIVATE JOINT VENTURE AND PUBLIC PRIVATE PARTNERSHIPS IN THE FILED OF MINISTRY OF AGRICULTURE
Public-private joint venture should be a good model of PPPs in the area which is in scope of the Ministry of Agriulture. The public-private joint venture companies 1 , in particular are of great practical interest in some countries (the Great Britain, Germany). Public-private venture companies refer to the situation where both the private and the public sector hold equity, and, consequently, the company is controlled by the private as well as the public sector. These joint venture companies are established by the sale of company shares, entirely owned by the public sector to the private sector or by the foundation of a new company established by the public as well as the private sector. The government, States, local authorities and public institutions look for such a co-operation in order to achieve the private sector know-how as well as the necessary financial means while retaining a certain level of control over the joint venture. Public-private joint venture companies are especially used for public transport, waste disposal services, urban development and in public institutions such as hospitals and prisons for transferring service to a mixed economy entity. During this creation of joint venture companies, different procurement issues arise and these will be considered bellow.
In contrast to the transfer of equity as such, the situation is different in the case of the transfer of equity from a separate private legal entity owned by a contracting authority to the private sector and if this entity already has a contractual relationship with the contracting authority. In the case the private company obtains, while purchasing the equity, inter alia, a public contract, it did not have to be advertised since it was an in-house transaction. The same situation occurs, if the public and the private sector set up a joint venture company and the joint venture obtains a public contract which needs to be advertised according to the public procurement law. In both cases, attention must be paid to the possible circumvention of public procurement rules. It appears that in most of the cases, the intention of the private sector when establishing the joint venture was to obtain the public contract without carrying out a procurement process. Therefore, the question arises whether the transfer of equity from a separate private legal entity, owned by a contracting authority to the private sector involving a contractual relationship between the entity and the contracting authority is subject to the public procurement law.
It appears that the EC procurement Directives or the Czech procurement law apply to the treatment of the described transaction involving, inter alia, a public contract. However, the situation is currently neither explicitly covered by the EC Procurement Directives nor by the Czech procurement legislation. The Commission states only that the rules and the principles of the Treaty "have a valid application as regards the transfer of assets to private purchasers". An argument in favour of a restrictive application of public rules is the fact that public procurement rules should not restrict the public sector's ability to organise itself into private legal and distinct entities in order to carry out projects flexibly and efficiently. Choosing a private minority joint venture partner providing the international know-how cannot lead to the application of public procurement rules in any case. This idea is already laid down in the Utilities Directives "affiliated undertakings" 2 According to the Directive, an exemption applies where a utility awards a service contract to an "affiliated" undertaking which it controls and where the affiliated undertaking derives at least 80 per cent of its turnover from such services by providing them to the undertaking to which it is affiliated. These seems to be no logical argument why this exemption is only laid down in the utilities sector and not also valid in the public sector. Against this background, a restrictive interpretation of public procurement law regarding the award of contract could be appropriate where the private company obtains, inter alia, a public contract while purchasing the equity. Therefore, it becomes necessary to consider the possible conditions where there might not be a need for the award of the contract, according to the public procurement law.
In the Czech Republic, the widest development and discussed area for using of PPP project is probably traffic and building infrastructure. The area where there is an experience in using of PPP projects is water supply. Further areas should be forestry, flood protection, adjustment of water flow, security of water sources, building of strategic foodstuff store (Chaloupka 2006) . These areas for using of the PPPs projects are discussed. The practical experiences are in the area of water supply where private companies invest the financial sources into water supply infrastructure which is public property. These forms of the PPPs should appear the best ones because in the PPPs, there exist some legal barriers which limited wide using of the PPPs (public private joint venture).
LEGAL BARRIERS IN THE FILED OF PPPS USING
It is common ground that there is no space for the application of the public procurement law in the case of transferring public sector equity to a private sector as such. According to the paras 12 Act No. 137/2006 Coll. on Public Contracts, Czech procurement law is applicable if a public authority intends to a conclude a contract with a company for construction, works, supplies of goods and services or freelance services and the contract exceeds the required financial threshold which is oriented on EC Procurement Directives. Therefore, "only" in the case where the private and the public sector conclude a "public contract" within the meaning of the Czech procurement law their award must respect the provisions set out in the public procurement law. The transfer of public sector equity as such, however, does not constitute a public contract. There is no contractual relationship in terms of cooperation between a public authority and the private sector (Dreher 2002) .
The European Court of Justice (ECJ) implied a partial exclusion for following the public procurement procedure where the awarding authority exercises control over the supplier and where the latter carries out the essential part of its activities for the authority. 3 The ECJ has followed this view in the case where a public authority holds 100 per cent equity of the company. It is submitted that these principles should apply to the transfer of equity from a private separate legal entity owned by the contracting authority to the private sector involving a public contract, where the established joint venture company is controlled to a high degree by the contracting authority. Consequently, these principles should be also apply to the foundation of joint venture company involving a public contract, it the joint contract, if the joint venture company is dominated by the contracting authority. In both cases, the joint venture has to provide the essential parts of its activities to the contracting authority. Thereby the level of equity held by the public sector should be more than 50 per cent in any event. The level of equity held by the private sector, however, should not be the only factor. In addition, the corporate and administrative connection between the public authority and the joint venture company and the level of the turnover provided to the affiliated joint venture company are of decisive importance for the application of public procurement rules (Arrowsmith 2000) .
CONCLUSIONS
In the Czech Republic, there is a new trend how to solve the lack of public money, PPPs. There are some forms of PPPs: privatisation, concessions, and public-private joint venture companies. In the Czech Republic, there is analysed the using of PPPs. For these reasons, two subjects -the PPP centre and the PPP association created a task force with the aim of determining the applicability of PPPs in the Czech Republic and identifying the political measures required in order to remove the institutional, organisation and legal barriers. Two subjects -the PPP centres and the PPP association-proposed pilots PPP projects which were approved by the Czech government. These projects are in the scope of the Ministry of Transport and the Ministry of Justice. In the areas which are in the scope of the Ministry of Agriculture, PPPs are discussed. The area where there is some experience in using of the PPP projects is water supply. Further areas should be forestry, flood protection, adjustment of water flow, security of water sources, builging of strategic foodstuff store. The practical experiences are in the area of water supply where private companies invest the financial sources into water supply infrastructure which is public property. These PPPs are based on operation models similar to the BOT (Build Operate Transfer) and the DBFO (Design Build Finance Operate). In PPPs, there exist some legal barriers which limited wide using of PPPs (form of public private joint venture) which should be appropriate in the above mentioned areas which are in the scope of the Ministry of Agriculture.
Choosing a private minority joint venture partner providing the international know-how -which is the form of PPPs appropriate e.g. in forestry -should not lead to the application of public procurement rules in any case. This idea is already laid down in the Utilities Directives "affiliated undertakings". According to the Directive, an exemption applies where a utility awards a service contract to an "affiliated" undertaking which it controls and where the affiliated undertaking derives at least 80 per cent of its turnover from such services by providing them to undertaking to which it is affiliated. There seems to be no logical argument why this exemption is only laid down in the utilities sector and not also valid in the public sector. This should be de lege ferenda the recommendation for changing of the Public Sector Procurement Directives 4 . It is the most significant legal barrier which prevents using the PPPs in the above mentioned areas.
